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PHILIF MORRIS COMPANIES INC.
WASHINGTON RELATIONS OFFICE
1341 Q Smreet, NW, Suite 500
Washington, DC 20005
Main: 202/637-1500 Fax: 202/637-1505

CONFIDENTIAL

=»v Please Deliver Immediatcly =

The informadon centained in this fucaimile {and/or the dooumuals accompanyng It) may in <onfideantial informaden. The
informnarien it Intcnded only for thr waa of the 1adimduils to whom it 1= addressed. If yeR arc Dot the i dud picny, ar the cmployee
or agent r=apansible for delivaring it to the intended recipient, you uro Rereby ponfied Fhat any disarminslion, distribution, copying or the
caking of wny acuion in roubanee ou the <ontunis of chis fermation s spicyy prohibited. ¥ you bave recrived whis fuckimile Lo eTer,
please notuly s ymuncdiately by telephone ut the sumber Usted above to arrunge for vetusa of the Jocumentws Thank you. CBCMY

DATE: June 9, 2000
TO:

Amtached are talking points and background materials on the tabacco litugation
provision of the VA, HUD appropriations bill. The bill prohibits the VA from
transferring funds 1o the Justice Department for the tobacco lawsuit, It is expected
that an amendment to strike this provision will be offered on the floor, and we urge
opposition to this motion to strike.

Please call me at 202-637-1548 if you have any questions. Thanks for your help.

FROM: Shuanise Washington

PAGES TO FOLLOW: 9
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OPPOSE THE AMENDMENT TO FUND THE FEDERAL LAWSUIT

Last year (FY0D), the Congress denied the Justice Department’s request for $20
million 10 pursue their political lawsuit against the tobacco industry. Congress
froze DOJ spending in the relevant account. Consequently, DOJ was either
limited to spending $1.8 million or requesting a reprogramming.

DOJ, however, refused 1o adhere to this congressional dictate and took money
for the 1obacce lawsuit during this fiscal vear from other agencies, including HHS,
the Defense Depanment, and Veterans' Administration. The Attomey General
used a provision in the 1985 Commerce, Justice, State appropriations bill
(*Section 109") that allows agencies 10 transfer funding to DOJ for “complex
litigation.” Section 109 has been used primarily where DOJ had to defend the
actions of another agency.

tis clear that DOJ's action violated congressional jorties. If DOJis
allowed to do this, the congressional power of the purse will become
meaningless. Congress—not the Attorney General—should determine how VA,
DOD, and HHS spend their funds.

Last year, DOJ used taxpayer dollars 10 hire prominent plaintiffs’ lawyers 1a
pursue this political lawsuit. They have not foreclosed doing se again. Congress
shouid not allow funds designated for VA or other agenciss ta be used to hire
trial lawyers.

To reassert congressional prerogatives, the VA, HUD bill prohibits the VA fram
transferring funds to DOJ for tobacco litigation. {t is likely that someone will offer
an amendment 1o strike this provision on the floor. This amendment should be
opposed. This is not abou b wsujt but whether Congress—or ¢
Adminjstration—wi|l determine funding priorities.

The provision in the VA, HUD bill will NOT block the lawsuit. DOJ is NOT
prohibited from using funds in its own budget. DOJ is free to request a
reprogramming and explain why this lawsuit should be a priority over other
cases—exactly what every other agency is required 1o show.

This Justice Department is the most politicized in history. No one can believe
that this decision 10 sue the tobacco industry was based on anything more than a
desire to get money from the industry. But, in any event, this blatant violation of

congressional dictates cannot be ignored--no maner how “justified” some might
believe the cause.

If this is allowed to continue unchallenged, this Administration and future
Administrations will feel free to ignore congressional decisions on spending
priorities and spend scarce resources on their own priorities.
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THE CAMPAIGN FOR TOBACCO FRFEE KIDS: BLOWING SMOKE AGAIN

Campaign for Tobacco Free Kids (CTFK) claims that repealing Secrion 109 of the 1995 Commerce,
Justice, State appropriarions bill will “block the lawsuiy against big tobacco.” This simply is not rrue.
Section 109 allows the Justice Deparment 1o seek reimbursement from other agencies “being

represented in the litigation.” DOJ has used this provision o secure funding for the lawsuit from
HHS, VA, and DQOD.

The Defense Department is in desperaie need of resources, The VA and HHS consisiently claim they
are underfinded. Yet they manage 1o find the resources 1o send to the Justice Deparument to fight 2
legally indefensible, politcal lawsuit.

Repealing Section 109 will not block the lawsuit. DOJ was never prohibited from using funds in the

tort account for the lawsuit. Moreover, DOJ was free 1o request a reprogramming for addirional
funding.

Instead, the Justice Department, knowing thar irs lawsuit against the tobacco industry is completely
without merit, chose a back-door way 1o fund the litigarion knowing that jrs actions viclared
songresgonal intent. If the Justice Departmens really believed the lawsuit had merir, it would request
a reprogramming and explain why this lawsuit should be a priority aver other cases—exactly what
every other agency has 10 show.

CTFK claims that repealing Secrion 109 would be “special protecrion” for the tobacco mdusiry and
that DOJ has been reimbursed under Section 109 to litigate other cases. But most of these cases

involved DOJ defending the actions of other agencies in court. In none of these cases did DOJ use
Secdon 109 after Co ad explicjtly denied requ funding.

By repealing Section 109, the Congress is simply attempting 1o restore accountability 1o agencies’
spending. Requiring the Justice Department 1o adhere 10 congressional intent does not constirute
“special protection™ for an industry. In fact, whar the Justice Department is artempting to do is creaje
an “Office of Special Proseeutor” far the tebacco industry.

Finally, CTFK claims thar DOJ has a stawtory right to pursue this claim. DOJ bases this lawsuit on
three statutes. But the first statute, the Medical Care Recovery Act, does not allow the govermment to
recover Medicare expenses. The second stapute, the Medicare Secondary Payer Act, does allow the
government 1o recover Medicare expenses but only against ipsurers. Finally, the relief the
government seeks under the third stanite, RICO, has already been granted by the tobacco industry’s
agreement with the states. DOJ’s RICO sssertions are yet another misuse of this stafute.

This Justice Department is the most politicized in history. No oue can believe that this decision 1o
sue the tobacco industry was based on anything more than a desire w© get money from the indusnuy for
more government spending. But, in any event, this blatant violarion of congressional dictates cannot
be ignored--no marer how “justified” some might believe the cause.

{f we allow this 10 continue unchallenged, this Administration and future Administrations will feel

free 10 ignore congressional decisions on spending priorities and spend scarce resources on their own
priorities,
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FEDERAL LAWSUIT TALKING POINTS

In his 1999 State of the Union message, the President announced that he had directed
the Justice Depanment 1o develop a lawsull against the tobacco indusiry. The lawsuit
was filed in September 1999. This unprecedented action must be opposed for the
following reasens:

Just three years ago, the Department of Justice apparently delermined that no
ingepenaent cause of action exists against the industry for recovery of Medicare and
Medicaid costs claimed 1o be attributable  smoking.

Only after the plaintiffs’ bar concocted a legal argument in conjunction with political
pressure from the White House and anti-tobacco forces did the Justice Depanment lay
the groundwork for reversing the apparent findings of the professional lawyers in the
Civil Division to asser that a cause of action exists afier all.

Clinton seught in FY 2000 an appropriation of $20 million to fund this unprecedented
assault on an indusiry. The Congress rejected this request Nevertheless. the Justice
Depanment ignoreq congressional direction and ook money from cther agencies 1o fund
the lawsuil. The Justice Depanment has now indicated that it may hire cutside tnial
lawyers. The wial bar, working for the Justice Department and paid with taxpayer
dollars, should not be aliowed 10 usurp the authority of Congress and further enrich
themseljves.

Former Clinton Labor Secretary Robernt Reich summanzed it this way:

[Tlhe biggest problem is that these lawsuits are end runs around the
democratic process. We used to be a naton of laws, but this new
strategy presents nove] means of legisiating—within setiement
negotations of lerge civil lawsuits initiated by the executive branch. This
is faux legisiation, which sacrifices democracy to the discretion of
adminisiration officials aperabng in secrecy. (“Don't Democrats Believe in
Democracy?®, Wall Street Journal, January 12, 2000)

The plaintffs’ bar should not be allowed 1o take over the Clinten Justice Department lo
vy o accomplish through litigation what the Congress rejected in legisiation. Atlempts ©

use litigation 1o impose policies that could not be achieved through the democratic
process should be condemned.

Former VA secretary Brown called it a "boraeriine absurdity” 1o compensate veterans for
their "personal choice to engage in conduct damaging 1o their heaith." Noably, until
1974. the federal govemment gave FREE cigarsnes 10 those in the military. This policy
was pursued even though federal wamning labels have been on packages since 1966.
Moreaver, the federal government. through excise taxes, makes money on evely pack
even when alleged heaithcare casts are faciored in.

When the federal government becomes the 100l of the trial bar, who will be next? The
firearms industry faces gun contral through the threat of civil litigatian. Then there will be
other largets such as alcohol, beef, fast food and aute industries.



